
July 2009             Vol. 56, No. 1

Trusts & Estates
The newsletter of the Illinois State Bar Association’s Section on Trusts & Estates

IllInoIs state Bar assocIatIon 

Uncertain times for estate planners: What changes loom for 2009?
By Jesse T. Coyle, J.D., LL.M.

Several possible changes that may oc-
cur in the very near future pose great 
uncertainty for estate planners. The 

biggest uncertainty revolves around the 
estate tax. The Economic Growth and Tax 
Relief Reconciliation Act of 2001 (“EGTRRA”) 
presently provides for a $3.5 million exemp-
tion from the estate tax, a gift tax exclusion 
amount of $1 million, and a flat tax rate of 
45 percent. Additionally, the federal credit 
for state estate taxes was repealed, leading 
to state estate tax over and above the federal 
tax in several states.

But all of this may change rapidly. EGTRRA 
repeals the federal estate tax for 2010. The re-
peal, if left unchanged, will create a huge tax 
boon for any wealthy family that bears the 
misfortune of losing a wealthy family mem-
ber in 2010. Then, in 2011, the EGTRRA sun-
sets and the estate tax returns to a $1 million 
estate tax exemption, a $1 million gift tax ex-
emption, a tax rate of 55 percent, and a credit 
for state death taxes.

The chances that Congress will fail to 
amend the scheduled repeal of the federal 
estate tax for 2010 are slim to none. This re-
peal would cause the federal government to 
lose substantial tax revenue and the Demo-
crat Congressional leaders would like to 
resolve the uncertainty. Therefore, it is rea-
sonable to expect that Congress, with the 
approval of the President, will resolve the un-
certainty pertaining to gift and estate taxes 
(as well as a few other tax matters).

Currently there are four pending bills con-
cerning the estate tax in Congress. Which of 
these bills, if any, will ultimately pass is un-
clear, but estate planners should cautiously 
anticipate that one of them, or one like them, 
will pass. They are:

1. H.R. 436: The Certain Estate Tax 
Relief Act of 2009
•  Introduced by Rep. Earl Pomeroy (D-ND) 

on January 9, 2009
•  Status: Referred to the House Ways and 

Means Committee
•  Estate and GST Exemption: $3.5 million 

annual exemption not indexed for infla-
tion

•  Tax Rate: 45 percent with an additional 5 
percent surtax on all estates between $10 
million and $41.5 million

•  Reunification of the gift and estate tax

2. H.R. 498: Capital Gains and Estate 
Tax Relief act of 2009
•  Introduced by Rep. Harry Mitchell (D-AZ) 

on January 14, 2009 with co-sponsors 
Rep. Mark Kirk (R-IL), Rep. Sue Myrick (R-
NC), Rep. Michael Conaway (R-TX), Rep. 
Joseph Pitts (R-PA), Rep. Donald Young (R-
AK), and Rep. Glenn Nye (D-VA)

•  Status: Referred to the House Ways and 
Means Committee

•  Estate and GST Exemption: $3.75 million 
in 2010 increasing gradually to $5 million 
in 2015 and then indexed for inflation

•  Tax Rate: 15 percent for estates below 25 
percent and 30 percent for estates above 
$25 million and then indexed for infla-
tion.

•  Reunification of the gift and estate tax
•  Portability between spouses

3. H.R. 2023: The Sensible Estate Tax 
Act of 2009
•  Introduced by Rep. James McDermott (D-

WA) on April 22, 2009
•  Status: Referred to the House Ways and 

Means Committee
•  Estate and GST exemption: $2 million in-

dexed for inflation
•  Tax Rate: 45 percent for estates under $5 

million, 50 percent for estates between $5 
million and $10 million, and 55 percent 
for estates over $10 million and then in-
dexed for inflation

•  Reunification of the gift and estate tax
•  Portability between spouses

4. S. 722: Taxpayer Certainty and 
Relief Act of 2009
•  Introduced by Sen. Max Baucus (D-MT) 

on March 26, 2009 with co-sponsors Sen. 
Charles Schumer (D-NY) and Sen. John 
Rockefeller (D-WV)

•  Status: Referred to the Committee on Fi-
nance

•  Estate and GST Exemption: $3.5 million 
indexed for inflation

•  Tax Rate: 45 percent
•  Reunification of the gift and estate tax
•  Portability between spouses

Additionally, three other possible chang-
es to the tax code could greatly affect estate 
planners in the near future:

1. Required 10-Year Minimum for 
GRATs

Restricting GRATs to periods of ten years 
or more would effect a tremendous change 
to the usual GRAT structure. Most GRATs are 
short-term (i.e., two years), but, if this propos-
al were to pass, this most common form of 
GRAT would be eliminated. Nonetheless, due 
to the low cost and risk of GRATs for wealthy 
clients, as well as the ability to substitute as-
sets in and out of a GRAT with relative ease, 
the GRAT should remain a valuable wealth-
transfer vehicle.
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2. Required 10 percent Remainder 
for GRATs

Requiring a 10 percent remainder for 
GRATs would render GRATs virtually useless. 
Such a rule would make the required annu-
ity payments extremely difficult to maintain 
and would also require either payment of 
gift tax or use of the unified credit amount. 

Neither option would be overwhelmingly 
welcoming to the average client consider-
ing a GRAT.

3. Limitations on LLC and FLP  
Valuation Discounts

Limiting valuation discounts to reduce 
perceived abuses of LLCs and FLPs are be-

ing considered in an attempt to ameliorate 
the abusive practice of reducing transfer-
tax value of either LLC or FLP interests 
without a corresponding decrease in the 
economic value of the interests received. 
This would hurt the effectiveness of strate-
gies such as sales to intentionally defective 
grantor trusts. ■
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